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NOTE AND COMMENT 



Correction: A typographical error destroys the significance of a sen- 
tence in Mr. Rogers' article, found on page 180 of the last number. In the third 
line from the top of the page there should be no period after "publication", 
and the following word "Unless" should not begin a new sentence. 



Statutes Regulating the Practice of Medicine — Osteopathy. — 
That the state has power to regulate the practice of medicine and surgery by 
prescribing reasonable conditions that will operate to exclude those who are 
not fitted to discharge the duties of the profession, has been frequently affirm- 
ed by courts of last resort. The power in this regard is undoubted, and it is 
comprehensive. See Dent v. West Virginia, 129 U. S. 124; State v. Ran- 
dolph, 23 Oregon 74; and State ex rel. Burroughs v. Webster, 150 Ind. 607. 
In the opinion in the last case, references will be found to substantially all of 
the cases upon the subject that had been decided up to the time it was render- 
ed, 1898. See also the recent case of Stale ex rel. Kellogg v. Currens, 111 
Wis. 431, 56 L. R. A. 253. The states very generally have upon their statute 
books laws for the regulation of the practice of medicine and surgery. These 
laws have a common object in view, and are quite similar in their leading and 
characteristic features. They differ, however, in matters of detail; and 
interesting questions as to the extent and operation of different statutes have 
been passed upon by the courts. One that has recently attracted considerable 
attention, is as to whether or not the practice of osteopathy as a profession 
and means of livelihood is the practice of medicine within the provisions of 
this legislation. Of course, each case must be considered with special refer- 
ence to the language of the statute under which it arises. 
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This question was exhaustively examined and discussed in the recent case 
of Bragg v. The State (June 1902) , — Ala. — , 32 So. Rep. 767. The statute 
of Alabama provides that "without a certificate of qualification from an 
authorized board of medical examiners, no person must engage in or pursue 
the practice of medicine in any of its branches or departments as a profession 
or means of livelihood," Civil Code of Alabama, 1896, \ 3261. The Criminal 
Code of the State (1896), \ 5333, provides that "any person who practices medi- 
cine or surgery without having first obtained a certificate of qualification from 
one of the authorized boards of medical examiners" of the state shall upon 
conviction be subject t6 a penalty imposed. The court held that the practice 
of osteopathy, a system of healing by manipulation of the limbs and body of 
the patient with the hands, by kneading, rubbing or pressing upon different 
parts of the body, is the practice of medicine within the meaning of the stat- 
ute, notwithstanding the fact that no drugs or other medical substances are 
administered, and that surgery in any of its forms is never employed. It was 
contended on the part of the respondent, as stated in the opinion, that "the 
words, 'the practice of medicine' or 'who practice medicine', as used in the 
statutes, should not be extended to all practitioners of the art or science of 
healing or curing diseases, but that their proper interpretation or construction 
includes only those persons who employ medical substances or drugs as 
remedial agents for the alleviation or healing of diseases." It was argued 
that the word "medicine" in its popular sense and as ordinarily understood, 
signifies a remedial substance or drug of some kind, and "that the practice of 
medicine, as popularly understood, inseparably includes, as its great and over- 
ruling constituent, the administration of drugs and other medicinal substances 
as remedial agents." The court held, however, that these words should be 
interpreted according to their technical or scientific meaning rather than in 
accordance with their popular meaning. After an examination of the differ- 
ent definitions of the word "medicine," as given by lexicographers and medi- 
cal writers, and a review of the history of medicine and its practice as an art, 
the opinion continues: "Thus we see that no system of therapeutics has been 
uniformly followed, and, perhaps, as we have said, never will be. Indeed, 
we might go further, and show that at this day the regular practitioners of 
medicine, as they are known to the profession, recognize the efficaciousness 
of water, massage, electricity, and perhaps other external applications to the 
body as scientific therapeutic agencies. It may not be amiss in this connec- 
tion to instance the 'rest cure' — a thoroughly recognized scientific treatment 
for mental or nervous troubles. ******* Thus, it is made entire- 
ly clear, both by definitions and history, that the word 'medicine' has a tech- 
nical meaning, is a technical art or science, and as a science the practitioners 
of it are not simply those who prescribe drugs or other medicinal substances 
as remedial agents, but that it is broad enough to include and does include all 
persons who diagnose disease and prescribe or apply any therapeutic agents 
for its cure." 

This question was quite recently considered by the supreme court of 
Nebraska in Little v. State (1900), 60 Neb. 749, and it was held that the 
practice of osteopathy was within the provisions of the statute, then in force, 
regulating the practice of medicine. This conclusion was based, not upon 
any technical or scientific meaning attached to the word "medicine," as used 
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in the statute, but rather upon what must have been the legislative intent 
as indicated by the act as a whole. The statute under which the case arose, 
provides that "it shall be unlawful for any person to practice medicine, sur- 
gery or obstetrics or any of the branches thereof * * * * without hav- 
ing first obtained and registered the certificate provided for" by the act, and 
further that any person shall be regarded as practicing medicine within the 
meaning of the act "who shall operate or profess to heal or prescribe for or 
otherwise treat any physical or mental ailment for another." Compiled 
Statutes of Nebraska (1897), Ch. 56, Sections 7 and 17. These are unchanged 
in the edition of 1901. It had theretofore been held in State v. Buswell, 40 
Neb. 158 that one practicing what is known as "Christian Science" was sub- 
ject to the provisions of the medical act. And the court in Little v. State "is 
of the opinion that those who practice osteopathy for compensation come 
within the purview of the statute as clearly as those who practice what is 
known as 'Christian Science.' " Referring to the case of State v. Buswell, 
the court declared that the doctrine therein announced, although possibly in 
conflict with the decisions of some other courts, ' 'will carry out the legisla- 
tive intent, and effect the object of the statute, which is 'to protect the afflict- 
ed from the pretensions of the ignorant and avaricious" no matter whether 
the persons pretending to heal bodily or mental ailments do or do not profess 
to 'follow beaten paths and established usages.' In construing statutes, 
effect should be given to the intention of the legislature." 

The laws regulating the practice of medicine in Nebraska were changed in 
1901 by the addition thereto of an act "to regulate and authorize the practice 
of osteopathy" in the State. Compiled Statutes of Nebraska, (1901) pp.804, 
805. The act provides for the granting of a certificate by the state board of 
health to any person holding a diploma from a school or college of osteopathy, 
as defined by the statute, permitting such person to practice osteopathy in the 
state, but the certificate, it is expressly provided, "shall not authorize the 
holder thereof to prescribe or use drugs in his or her practice, nor to perform 
operative surgery." Similar acts will be found in several states. See Mich. 
Comp. Laws (1897), I 5286, 5287; Rev. Stat, of Mo. (1899), sections 8537-8539; 
Rev. Codes of North Dak. (1899), I 301a; 1 Ann. S. Dak. Stat. (1901), pp. 
379a-379g. 

The Illinois act to regulate the practice of medicine, which is more com- 
prehensive in its terms and provisions than the acts to which reference has 
been made, is held in the recent case of People v. Gordon (Feb. 21, 1902) , 194 
111. 560, to reach the practice of osteopathy. The act provides for the granting 
of licenses to practice by the state board of health to such applicants as com- 
ply with the requirements of the statute. Unless the applicant is a graduate 
of a legally chartered medical college in Illinois, approved by the board, in 
which case he may be granted a license without examination, he must pass the 
examination provided by the statute, as a pre-requisite to the issuing of the 
license. As is indicated in the following quotation from the act, the state 
board of health is authorized to divide practitioners into classes." "The 
examination of those who desire to practice medicine and surgery in all their 
branches shall embrace those general subjects and topics, a knowledge of 
which is commonly and generally required of candidates for the degree of 
doctor of medicine by reputable medical colleges in the United States * * 
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* * The examination of those who desire to practice any other system or 
science of treating human ailments, who do not nse medicines internally or 
externally, and who do not practice operative surgery, shall be of a character 
sufficiently strict to test their qualifications as practitioners." Another section 
of the act provides that "any person shall be regarded as practicing medicine, 
within the meaning of this act, who shall treat or profess to treat, operate on 
or prescribe for any physical ailment or any physical injury to or deformity of 
another." The act also contains the unusual provision that it shall not apply 
"to any person who ministers to or treats the sick or suffering by mental or 
spiritual means, without the use of any drug or material remedy." Hurd's 
Illinois Statutes (1899), pp. 1143, 1144, sections 2, 7. 

The language of the statute is, in the opinion of the court in People v. 
Gordon, sufficiently comprehensive to include within its terms the practice of 
osteopathy, particularly in view of the fact that the statute provides for a 
class of practitioners, who may treat human ailments without the use of medi- 
cine. After referring to Nelson v. State Board of Health, — Ky. — , 57 S. W. 
501, in which the osteopathist is spoken of as in no proper sense a physician 
or surgeon, but rather as on the plane of a trained nurse, as a case in no way 
applicable on account of differences in the statutory provisions of the two 
states, the court says: "We hardly think the large school of osteopathists, 
and those who believe in their method and system of treatment, would be 
willing to concede that such treatment is no more than that which a trained 
nurse might administer. While it may be truthfully said that it is not the prac- 
tice of medicine in the common acceptation of that term, it cannot be claimed 
that it does not profess to treat, operate on or prescribe for any physical 
ailment or any physical injury to or deformity of another," and certainly it 
cannot be insisted that such persons do not practice another "system or 
science of treating human ailments without the use of medicine internally or 
externally." See, also, Peoples. Jones, 92111. App. 447; Eastman-v. People, 
71 111. App. 236; Jones v. People, 84111. App. 453. But the Illinois Appellate 
court has held it not to be the practice of medicine, within the provisions of 
the statute, for a party to sell an instrument or appliance to be attached to 
different parts of the body for the cure of disease, the party selling not claim- 
ing to be a physician or to practice medicine, and not himself applying the 
instrument to the bodies of those who purchased, but simply advertising and 
stating that his appliance would cure a large number of diseases, and urging 
people to purchase and use it. People v. Lehr, 93 111. App. 505. And this 
court has also held that one who advertises himself as a famous eye expert, 
highly recommended by eminent physicians and scientific men, and that those 
having any of the symptoms named should call upon him, the advertisement 
expressly stating, however, that medical or surgical treatment will not be 
given, is not a medical practitioner within the meaning of the act. "We are 
of opinion," says the court in this case "that an optician who fits glasses to 
the eyes of his customers is not required to take out a license to practice medi- 
cine, whether he has his glasses ground generally for the trade or specially 
for each customer, and that the fact that he professes that proper fitting glasses 
will relieve many physical pains does not bring him within the statute." 
Smith v. People, 92 111. App. 22. 

The supreme court of Kentucky, as already intimated, holds that the 
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statute of that state governing the practice of medicine does not reach the 
osteopathist. The statute provides that authority to practice medicine shall 
be a certificate from the state board of health and that said board shall issue 
its certificate to any reputable physician who is practicing, or who desires to 
practice, within the state, who has a diploma from "a reputable medical col- 
lege," chartered under the laws of the state, or under the laws of some other 
state, provided the college has been indorsed by the state board of health. 
The act also contains a provision for the granting of certificates to reputable 
physicians long engaged in practice and another provision for an examination 
by the board of health of those in the practice for a shorter time and the 
granting to such as pass the examination successfully of official certificates. 
The act provides that any person living in the state or coming therein "who 
shall practice medicine, or attempt to practice medicine, in any of its branches, 
or who shall treat, or attempt to treat, any sick or afflicted person by any 
system or method whatsoever, for reward or compensation" without first 
having complied with the provisions of the act, shall, upon conviction, suffer 
the penalty provided by statute. The language of the statute would seem to 
be broad enough to include every school of medicine and every system or 
method of practice, particularly when the provisions to which reference has 
been made, are considered in connection with the further provision that to 
open an office for the practice of medicine or ' 'to announce to the public in 
any way a readiness to treat the sick or afflicted" is to be deemed the practice 
of medicine within the meaning of the act. But it was held in Nelson, v. State 
Board of Health, — Ky. — , 57 S. W. Rep. 501, 50 L. R. A. 383, that the act 
in question, when considered as a whole, shows the legislative intent to have 
been to regulate the practice of medicine by physicians and surgeons, as those 
terms are ordinarily used, in other words, by those who administer drugs as 
remedies or perform surgical operations, — that the act does not apply to the 
osteopathist, as he "is in no proper sense a physician or surgeon. He does 
not practice medicine. He is rather," the opinion continues, "on the plane 
of a trained nurse. If by kneading and manipulating the body of the patient, 
he can give relief from suffering, we see no reason why he should not be paid 
for his labor as other laborers. Services in kneading and manipulating 
the body are no more the practice of medicine than services in bathing a 
patient to allay his fever or the inflammation of a wound. Appellant may not 
prescribe or administer medicine or perform surgery, but, so long as he con- 
fines himself to osteopathy, kneading and manipulating the body, without 
the use of medicine or surgical appliances, he violates no law." In support 
of its holding, the court cites State v. Mylod, 20 R. I. 632, 40 Atl. 753, in 
which a statute substantially the same in its wording as the Kentucky 
statute is held not to apply in the case of a person practicing "Christian 
Science," so called, for the reason that the words the "practice of medicine," 
as used in the statute, should be construed as conveying their ordinary and 
popular meaning, which is the treating of disease by means of remedies, 
including drugs in various forms, that are usually administered by physicians 
of different schools. "Popularly," says the court, the practice of medicine 
"consists in the discovery of the cause and nature of disease and the admin- 
istration of remedies or the prescribing of treatment therefor. Prayer for 
those suffering from disease, or words of encouragement, or the teaching that 
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disease will disappear and physical perfection be attained as a result of prayer, 
or that humanity will be brought into harmony with God by right thinking 
and a fixed determination to look on the bright side of life, does not consti- 
tute the practice of medicine in the popular sense." It should be observed 
that the holding and reasoning of the court in this case are diametrically the 
opposite of the holding and reasoning of the Alabama court in the case of 
Bragg v. The State, cited supra. 

The Ohio act of 1896 "to regulate the practice of medicine" (92 Ohio 
Laws, p. 44) provides that "any person shall be regarded as practicing medi- 
cine or surgery within the meaning of this act who shall * * * * for a 
fee prescribe, direct or recommend for the use of any person, any drug or 
medicine or other agency for the treatment, cure or relief of any wound, frac- 
ture or bodily injury, infirmity or disease." In State v. Liffring, 61 Ohio St. 
39, 46 L. R. A. 334, it is held that osteopathy is not an "agency" within the 
meaning of the act. The reasoning upon which the conclusion is based, is 
that the meaning of the word "agency" is limited by the associated words 
"drug" and "medicine;" that nothing can be regarded as an "agency" as 
the word is used in the act, that does not partake in some way of the general 
character of a drug or medicine and that is not applied or administered as 
drugs or medicine usually are ; that as the adherents to osteopathy wholly 
reject drugs and medicines of all kinds, they are not reached by the provisions 
of the statute. Since the decision of State v. Liffring, the Ohio statute has 
been so amended as to include within its operation those "who shall prescribe, 
or who shall recommend for a fee for like use, any drug or medicine, appli- 
ance, application, operation or treatment, of whatever nature, for the cure or 
relief of any wound, fracture or bodily injury, infirmity or disease. (94 Ohio 
Laws (1900), pp. 197-201). The statute as amended was construed by the 
supreme court in State v. Gravett, 65 Ohio St. 289, and it was held that 
"the comprehensive language of the statute and the purpose which it clearly 
indicates require the conclusion that osteopathy is within the practice now 
regulated," but a proviso in the amendment which discriminates against osteo- 
pathists by imposing upon them conditions that are not imposed upon those 
contemplating the regular practice, is held to be void as involving "a scien- 
tific conclusion adverse to the efficacy of osteopathy. A conclusion of that 
character" says the court "cannot be drawn by a body to which legislative 
power alone is given, and for whose members there is no prescribed qualifi- 
cation of education, knowledge or intelligence," There would seem in this 
state to be need of further legislation upon the subject. As suggested by 
counsel for the defendant in States. Gravett, the difficulty with the Ohio law, 
—and this is undoubtedly true also in regard to similar laws in some of the 
other states,— is largely due to the fact that the law was originally framed to 
regulate the practice of medicine by persons using the methods and remedies 
of established and recognized schools of medicine and that the attempt was 
subsequently made to include within its operations a treatment not generally 
recognized by the profession of medicine as the practice of medicine. 

As bearing upon the subject under examination, it may be suggested that 
while the selling of proprietary medicines in the ordinary course of business, 
without any attempt on the part of the person making the sale to diagnose dis- 
ease and prescribe a medicine as a remedy would not be the "practice of medi- 
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cine," as that term is used in most, and perhaps all, of the acts upon the 
subject, yet a person who has not qualified, as required by statute, cannot, if 
he has made use of the methods ordinarily employed by physicians in the 
way of examination and diagnosis, escape liability by claiming that he pre- 
scribed only proprietary medicines of his own compounding. In the case of 
State v. VanDoran, 109 N. C. 864, 14 S. E. 32, this question was raised and 
the foregoing suggestion is in accordance with the decision of the court in 
that case. "A vendor of patent medicines," says the court, "who does not 
pretend to diagnose disease and determine which of his remedies is proper in 
a particular case, is not a violator of this statute; but that avocation cannot 
be used to shelter one who is practicing medicine and holding himself out as 
a physician, and who varies his prescriptions to meet symptoms discovered 
on bis own examination." 

An examination of the statutes regulating the practice of medicine will 
convince one that in many cases they must fail to accomplish the object 
intended. In several of the states, they are so narrow in their terms as to 
admit of easy evasion. The fact that they are not identical in requirements 
and restrictions and the further fact that substantially the same statute is 
differently construed by the courts of different states must seriously lessen 
the protection to the public that they are intended to secure. In many cases 
the ignorant pretender has only to change his residence to be assured, for a 
time, at least, a free field for his irregular practices. The difficulties of the 
situation would undoubtedly be largely relieved if uniformity in legislation 
upon this important subject could be secured. But even uniform legislation 
would probably need frequent revisions and additions on account of the readi- 
ness of many people to accept new theories and new methods in the treatment 
of disease, without regard to their soundness from the scientific point of view. 
If people will accept a half truth in the matter of medical treatment, they 
should be protected by a requirement that the application of the half truth 
should be by men who have the requisite amount of learning and skill. 
Osteopathy, for example, was not probably in mind when many of the statutes 
upon the practice of medicine were framed, but now no inconsiderable num- 
ber of intelligent people believe in its treatment, and it is perhaps generally 
acknowledged as effective in some diseases. The osteopathist, although he 
may not be a medical practitioner under the language of some of the statutes, 
should be compelled by law to qualify himself to the extent necessary for the 
intelligent practice of osteopathy. For the protection of the public and the 
removal of uncertainty and doubt as to the status of those practicing this sys- 
tem, it is suggested that the requirements for the practice should in every 
state be the subject of special statutory enactment. 



Agbncy — Liability of Agent for Non-Feasance. — The interesting and 
difficult question of the liability of an agent to third persons for injuries 
caused to them by his negligence in failing to perform duties which he owed 
primarily, if not wholly to his principal, is discussed in the recent case of 
Lough v. Davis (1902), — Wash. — , 70 Pac. Rep. 491. It was alleged 
that Davis, as agent of a non-resident owner, had complete charge of certain 
real estate, with full power to rent and repair the same, and was charged with 
the duty to keep the same in repair and in safe condition for tenants. It was 
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